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1.  TIME:  8:30   CASE#: MSC21-01227 
CASE NAME: RAMOS, ET AL. VS ATHENE ANNUIT 
HEARING ON OSC RE: PRELIMINARY INJUNCTION & TRO FILED BY 
PLAINTIFFS 
* TENTATIVE RULING: * 
 
Continued to August 11, 2021 at 9:00 a.m. 

  

  
 2.  TIME:  9:00   CASE#: MSC18-00005 
CASE NAME: SUBWAY REAL ESTATE VS. TRIPATH 
HEARING ON PETITION TO/FOR CORRECT CONTRACTUAL ARBITRATION AWARD 
FILED BY MANOJ TRIPATHI 
* TENTATIVE RULING: * 
 
See Line 3.  

  

 3.  TIME:  9:00   CASE#: MSC18-00005 
CASE NAME: SUBWAY REAL ESTATE VS. TRIPATH 
HEARING ON PETITION TO/FOR CONFIRM ARBITRATION AWARD & ENTER 
JUDGMENT FILED BY SUBWAY REAL ESTATE CORP. 
* TENTATIVE RULING: * 
 
Before the Court is a Petition to Confirm a Contractual Arbitration Award filed by 
Petitioner/Plaintiff Subway Real Estate Corp. For the following reasons, the Petition to Confirm 
is granted, and the Final Award is confirmed. Respondent/Defendant Manoj Tripathi’s request to 
correct the award is denied.  
 
Petitioner shall prepare a proposed judgment, and serve a copy of the proposed judgment on 

respondent Tripathi. The proposed judgment shall attach a copy of the Final Award dated 

October 16, 2019 and the Post Arbitration Decision re Attorney’s Fees and Costs dated 

December 7, 2019 as properly tabbed exhibits to the judgment. (Cal. R. Ct. 3.1110(f).)  

Factual Background 

This dispute arises out of a breach of a sublease with related claims (Pet. To Confirm 

Attachment 8(c).) Defendants Manoj Tripathi and Randhir S. Bajwa subleased the premises 

known as Madison Lofts at 15th Street, Oakland, CA from Subway Real Estate Corp. (who 

leased the premises from Affordable Housing Associates) in February 2009. Defendants ceased 

paying rent and operating their business on the Premises in October of 2017. In January 2018, 

Affordable Housing Associates sued Subway Real Estate Corp. for breach of the Master Lease. 
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Also in January 2018, Subway Real Estate Corp. filed a complaint against Defendants Tripathi 

and Bajwa for breach of lease, breach of contract, and implied contractual indemnity.  

The parties stipulated to binding arbitration in front of Ronald Berestka on September 25, 2019. 

A copy of the arbitration decision (dated October 16, 2019) as well as the post arbitration 

decision regarding attorney’s fees and costs (dated December 7, 2019) is attached to the 

Petition to Confirm. (Pet. To Confirm Attachment 8(c).) 

Subway Real Estate Corp. filed its Petition to Confirm the Arbitration Award on April 1, 2021.  

Standards Governing Judicial Review of Arbitration Award 

The Court in EHM Productions, Inc. v. Starline Tours of Hollywood, Inc. (2018) 21 Cal.App.5th 

1058 summarized the Court’s limited role in addressing a petition to confirm an arbitration 

award: 

Once a petition to confirm an award is filed, the superior court 

must select one of only four courses of action: It may confirm the 

award, correct and confirm it, vacate it, or dismiss the petition. 

[Citation omitted.] “[I]t is the general rule that, with narrow 

exceptions, an arbitrator’s decision cannot be reviewed for errors 

of fact or law.” [Citation omitted.] Under section 1286.2, the court 

may vacate the award only under “ ‘very limited circumstances.’ ” 

[Citation omitted.] Neither the trial court, nor the appellate court, 

may “review the merits of the dispute, the sufficiency of the 

evidence, or the arbitrator's reasoning, nor may we correct or 

review an award because of an arbitrator's legal or factual error, 

even if it appears on the award's face. Instead, we restrict our 

review to whether the award should be vacated under the grounds 

listed in section 1286.2. [Citations.]” [Citations omitted.]  

(Id. at 1063-1064.) 

Timeliness 

Under Code of Civil Procedure § 1288.2, a response requesting that an award be vacated or 

that an award be corrected must be served and filed no later than 100 days after service of the 

award on the respondent. (CCP § 1288.2; see also Eternity Investments Inc. v. Brown (2007) 

151 Cal.App.4th 739, 742 [“because defendants did not bring a timely petition or response to 

correct or vacate the award, the trial court had no choice but to disregard defendants’ challenge 

and “confirm the award as made.”] 

Although Tripathi’s petition does not allege the date on which the award was served on him, 

Petitioner has submitted evidence that Tripathi was served with the Final Award and the Post 

Arbitration Order on October 16, 2019 and December 7, 2019, respectively. One hundred days 

from October 16, 2019 is Friday January 24, 2020. One hundred days from December 7, 2019 
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is March 16, 2020. Tripathi filed his Petition to Correct Contractual Arbitration Award on May 25, 

2021, well over a year after the 100-day period specified in Code Civ. Proc. § 1288.2. 

Assuming arguendo that Tripathi’s petition was instead a response to Subway Real Estate 

Corp.’s petition, it is also untimely. A party who opposes the petition and seeks to vacate the 

award must file a response within 10 days of service of the petition. (Code Civ. Proc. § 1290.6; 

Evans Prods. Co. v. Millmen’s Union No. 550 (1984) 159 Cal.App.3d 815, 819; Santa Monica 

College Faculty Assn. v. Santa Monica Community College Dist. (2015) 243 Cal.App.4th 538, 

544-545.) If the opposing party fails to timely file a response to the petition within 10 days, plus 

the additional time allowed for service by mail under Code of Civil Procedure § 1013, then “[t]he 

allegations of the petition are deemed to be admitted by the respondent.” (Code Civ. Proc. 

§ 1290.) 

Here, the proof of service on Subway Real Estate Corp.’s Petition to Confirm the Final 

Arbitration Award shows the Petition was served on Tripathi by mail on May 3, 2021. Just over 

three weeks later, Tripathi responded with his own Petition to Correct Arbitration Award on May 

25, 2021. Even if the Court considered Tripathi’s Petition a response to Subway Real Estate 

Corp.’s Petition, is untimely. 

Analysis 

The Petition to Confirm was timely filed under Code Civ. Proc. §§ 1288 and 1288.4. Even if the 

Court considers Tripathi’s response, an award by an arbitrator under a contractual agreement to 

arbitrate is not subject to judicial review except for grounds listed in Code of Civil Procedure 

§ 1286.2. (Oaktree Capital Mgmt. v. Bernard (2010) 182 Cal.App.4th 60, 68.) Neither of 

Tripathi’s grounds for objection (that the arbitrator should have found him and co-defendant 

Randhir Bajwa each 50% liable for the award, and that this Court should suspend enforcement 

of a judgment until an arbitration between Tripathi and Doctor’s Associates LLC is completed) 

are statutory grounds under CCP § 1286.2. 

As a general matter, except on very narrow grounds, the Court cannot review the sufficiency of 

the evidence or the validity of the arbitrator’s reasoning, and the Court does not review the 

award for errors of fact or law. (Moncharsh v. Heily & Blasé (1992) 3 Cal.4th 1, 11 

(“Moncharsh”); Richey v. AutoNation, Inc. (2015) 60 Cal.4th 909, 916-917 (“Richey”).) The 

arbitrator may make his decision based on principles of equity and justice. (Moncharsh, supra, 3 

Cal.4th at 10; Richey, supra, 60 Cal.4th at 917.) 

The Court has reviewed the 5-page Final Award as well as the 2-page Post Arbitration Decision 

on Request for Contractual Award of Attorney’s Fees and Costs. The Arbitration Decision and 

Post Arbitration Decision are detailed, seemingly impartial, and otherwise facially valid. The 

burden is on Tripathi to demonstrate that grounds exist to vacate either under Code of Civil 

Procedure § 1286.2. (Comerica Bank v. Howsam (2012) 208 Cal.App.4th 790, 826 [party 

objecting to award has burden of showing error by the arbitrator].) 

Respondent has not demonstrated a basis to vacate the Arbitration Decision or Post Arbitration 

Decision, even if the Court were able to consider the merits of his objections despite the 
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untimeliness of his response. The Arbitration Award is therefore confirmed, and Respondent's 

Petition to Correct Contractual Award is denied.  

  

 4.  TIME:  9:00   CASE#: MSC18-01537 
CASE NAME: OTT-DAHL VS. HINMAN 
HEARING ON MOTION TO/FOR TERMINATING SANCTIONS FILED BY KESTON 
OTT-DAHL, ANDREA OTT-DAHL 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for terminating sanctions is denied.  
 
Procedurally, the motion is defective. The motion is in part based on CCP 2023.030 even 
though no motion to compel has ever been granted (and indeed, plaintiffs have prematurely filed 
a motion without first complying with the Discovery Facilitator program). The motion is also 
based in part on CCP 128.7 even though plaintiffs failed to give the requisite notice under that 
statute and failed to file the motion on a stand-alone basis. The motion is also grossly overlong. 
The court will not entertain motions that exceed page limitations. 
 
The motion fundamentally misunderstands the Court’s role in this action. Plaintiffs claim 
defendants committed massive fraud upon the courts in earlier actions. But the Court has no 
authority to unwind earlier decisions by other judges based on plaintiffs’ allegations of 
misconduct. Plaintiffs’ remedy in those cases was to appeal. Nor would it be appropriate for this 
Court to simply accept plaintiffs’ version of the facts and refer the matter to the District Attorney 
to investigate alleged perjury. If plaintiffs believe a crime has been committed, they may pursue 
it with the District Attorney. 
 
If plaintiffs believe their claims can be proven solely on a documentary record, they may elect to 
file a technically challenging motion for summary judgment. The court cannot grant a judgment 
in plaintiffs’ favor based simply on their broad allegations of fraud.  
 
Plaintiffs are also reminded that this action is in state court. The federal rules of civil procedure 
do not apply in this jurisdiction. 
 
Plaintiffs are further cautioned that accusing counsel of fraud and suborning perjury are serious 
accusations. Plaintiffs’ opinions on the matter are not evidence and plaintiffs are admonished to 
treat opposing counsel with courtesy and respect.  
 
Defendants have asked the Court to grant sanctions against plaintiffs for having to respond to 
the improper motion. The Court declines to award sanctions against plaintiffs at this time. The 
Court notes that plaintiffs have filed a series of motions that are set for hearing in the coming 
weeks. If, like this motion, the upcoming motions fail to comply with the rules of court and have 
little to no merit, the Court will consider awarding sanctions.  
 
The Court recommends that plaintiffs secure counsel. 
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 5.  TIME:  9:00   CASE#: MSC18-01901 
CASE NAME: ESTATE OF SAM DEAN JR VS ISABE 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ESTATE 
OF SAM DEAN JR, JOHN DEAN 
* TENTATIVE RULING: * 
 
Motion by plaintiffs’ attorney to be relieved as counsel is granted. 

  

 6.  TIME:  9:00   CASE#: MSC18-02047 
CASE NAME: HELMS VS ALPINE ENGINEERING/SA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY ALPINE 
ENGINEERING, LLC, MOHAMMED K. SALEEM P.E 
* TENTATIVE RULING: * 
 
  The motion for summary adjudication filed by defendants Alpine Engineering, LLC, and 

Mohammed Saleem (collectively hereinafter “Alpine”) is denied.  Alpine has not established as a 

matter of law that it is a third-party beneficiary of the contract between plaintiff and Eaglelift and 

the provision limiting the damages that plaintiff can recover in this action.  An intent to benefit 

Alpine is not clear from the face of the contract or from the extrinsic evidence that Alpine has 

filed.  (Plaintiff’s Additional Fact No. 1; contract attached as Alpine’s Ex. A; Ex. B to Bowles 

Decl., Saleem Depo., at 61:3-4.)  This is not a ruling that as a matter of law Alpine is not a third-

party beneficiary of Eaglelift’s contract with plaintiff, only that the matter has not yet definitely 

been established one way or the other. 

 
 Background 
 

Like Eaglelift, Alpine asks the court to declare valid and enforceable the provision in 
plaintiff’s contract with Eaglelift that limits Eaglelift’s liability to plaintiff to the amount Eaglelift 
was paid, $77,800.  Unlike Eaglelift, however, Alpine is not a party to that contract.  Therefore, 
Alpine cannot prevail on this motion unless it has established that it is a third-party beneficiary of 
that contract. 
 
 Discussion 
 
 A third party can enforce a contract “made expressly for the benefit of” that third party.  
(CC § 1559.)  The test for determining whether a contract was made for the benefit of a third 
party is whether an intent to benefit that party appears from the terms of the contract.  (Spinks v. 
Equity Residential Briarwood Apartments (2009) 171 Cal.App.4th 1004, 1022.)  The third party 
need not be named or identified individually to be an express beneficiary.  (Id. at 1023.)  While 
intent is pivotal, there is no requirement that both of the contracting parties must intend to 
benefit the third party.  Rather, it is sufficient that the promisor must have understood that the 
promisee had such intent.  (Ibid.)  So the issue here is whether it is clear that plaintiff knew 
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Eaglelift intended the contract to benefit Alpine. 
 
 The Contract states that it concerns home improvements.  (P. 1.)  It states that the 
Contractor, defined as Eaglelift, will furnish all labor, materials, equipment, supervision, and 
contract administration to complete the project in a good and workmanlike manner.  It does not 
state that Eaglelift or its agent or subcontractor will provide design services.  It does, however, 
state that the “Project” is “described more fully in the . . . drawings . . . prepared by Alpine 
Engineering, dated October 17, 2016” and that those drawings are made a part of the contract.  
(Ibid.)  It goes on to state, “This estimate is provided to you based on Alpine Engineering’s 
design plan.”  (Ibid.)  The contract states that “engineering plans” are the responsibility of the 
customer.  (P. 4.)  
 
 Finally, the provision limiting the remedy states, “no warranties . . . have been made by 
Contractor concerning the Project and/or materials and services furnished” except as stated in 
the accompanying Limited Warranty Agreement, that plaintiff’s remedies are limited to that 
Limited Warranty, and that the total liability of the “Contractor” for all claims “arising from, or in 
any way related to, the Project and/or . . . this Agreement shall not exceed the total 
compensation received by the Contractor . . .” 
 
 The court sees nothing in the language of the contract establishing as a matter of law 
that plaintiff understood Eaglelift intended the contract to benefit Alpine.  While Alpine and its 
drawings are mentioned in the contract, the purpose for that could be to set standards for 
Eaglelift’s performance and not to extend the limited remedy to Alpine as well as to Eaglelift.  
The contract defines “Contractor” narrowly as Eaglelift alone.  It does not define “Contractor” 
broadly to include both Eaglelift and Alpine.    
 
 In arguing that it is an intended third-party beneficiary of the contract, Alpine focuses on 
the phrase “material and services furnished.” However, that phrase does not make clear that the 
material and services referred to include those of both Eaglelift and Alpine rather than of 
Eaglelift alone.  Further, that phrase is contained in the sentence precluding any warranties 
other than the Limited Warranty.  It is not in the sentence concerning the limitation on 
recoverable damages. 
 
 In addition to the language of the contract, Alpine relies on the fact that plaintiff met with 
Alpine sometime before she signed the contract with Eaglelift.  By itself, however, that means 
nothing.  It says nothing about whether Alpine’s exposure for errors would be limited to the 
compensation that plaintiff paid Eaglelift. 
 
 Alpine also notes that professional services were not excluded from the contract.  But 
the first question that must always be asked is whether something is included before looking to 
see whether it is expressly excluded.  Parties that draw contracts are supposed to define what is 
promised.  They need not create an endless list of what is not promised.   
 
 Finally, Alpine has presented no testimony from plaintiff that she understood Eaglelift 
intended the limitation of damages provision to apply to Alpine as well as to Eaglelift. 
 

In its Reply Brief, Alpine argues that plaintiff cannot both sue Alpine for its failure to 
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provide work and services under the contract, but then argue Alpine is not entitled to the benefit 
of the contract.  However, plaintiff has not sued Alpine under the contract.  She alleges a cause 
of action for breach of contract only against Eaglelift. (See Fourth Cause of Action and ¶ 37.)   
 
 For all these reasons, Alpine has failed to persuade the court on the facts currently 
presented that it was an intended third-party beneficiary of the contract.  
 
 Rulings on Alpine’s Reply Evidentiary Objections 
 
 The court overrules Alpine’s three objections to plaintiff’s response to the Alpine’s 
Separate Statement. 
 
 The court’s rulings on Alpine’s objections to plaintiff’s evidence are as follows: 
 
 1 – Overruled. 
 2 – Sustained.  Irrelevant. 
 3 – Sustained.  Irrelevant.  Defendants would have no need for the limited damages 
provision if they did fully perform. 
 4 – Sustained. 
 5 – Sustained. 
 6 – Sustained. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-02047 
CASE NAME: HELMS VS ALPINE ENGINEERING/SA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF 17TH AFFIRMATIVE 
DEFENSE FILED BY EAGLELIFT, INC. 
* TENTATIVE RULING: * 
 
The court continues the hearing to August 4, 2021 at 9:00 a.m.  On or before July 26, 2021 each 

party shall serve and file a brief, not to exceed seven pages, discussing whether a clause 

limiting the damages recoverable against a party, such as the one at issue here, can limit 

damages for active negligence without expressly stating that it applies to claims for negligence.  

In Ferrell v. S. Nev. Off-Road Enthusiasts (1983) 147 Cal.App.3d 309, 318, the clause did not 

attempt to merely limit liability to a set amount, it attempted to exclude liability to the plaintiff 

altogether.  Ferrell relied on the rule that an agreement for indemnity or exculpation must be 

strictly construed against the indemnitee, and in order to include acts amounting to active or 

affirmative negligence, the indemnity or exculpatory provision must be clear, positive and 

specific to that effect.  In Philippine Airlines v. McDonnell Douglas Corp. (1987) 189 Cal.App.3d 

234, the clause limited liability, it did not seek to entirely preclude it, but the liability the plaintiff 

sought to impose was for indemnity for personal injury claims, so whether Philippine Airlines 

resolves the issue here is unclear.  Plaintiff here is not suing Eaglelift to recover amounts she 

must pay an adjoining landowner because her house fell down and damaged that landowner’s 

property.  She is suing for the damages to her own property caused by Eaglelift’s allegedly 

negligent performance or for the cost of redoing Eaglelift’s work. 
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 8.  TIME:  9:00   CASE#: MSC18-02047 
CASE NAME: HELMS VS ALPINE ENGINEERING/SA 
HEARING ON MOTION TO/FOR LEAVE TO FILE A SECOND AMENDED 
COMPLAINT FILED BY DR. ILEANA HELMS 
* TENTATIVE RULING: * 
 

 Plaintiff’s motion for leave to file a Second Amended Complaint is granted.  However, all 

rulings ultimately made on lines 6 and 7 on defendants’ motions for summary adjudication to 

establish a cap on damages in this matter will apply equally with regard to the same causes of 

action in the Second Amended Complaint.  The trial date of August 9, 2021 is hereby vacated.  

Plaintiff shall file and serve an unredlined version of the proposed Second Amended Complaint 

that is attached as Exhibit A to the Bowles Declaration on or before July 28, 2021.  A Case 

Management Conference will be held on October 26, 2021 at 8:30 a.m. 

Courts are required to apply a policy of great liberality in permitting amendments to a 
complaint at any stage of the proceedings, up to and including trial, so long as no prejudice is 
shown to the adverse party.  (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 761.)  

 
Generally, leave to amend must be granted “provided there is no statute of limitations 

concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical evidence, 
or added costs of preparation.”  (Solit v. Tokai Bank (1999) 68 Cal.App.4th 1435, 1448.)   
 

“[I]t is irrelevant that new legal theories are introduced as long as the proposed 
amendments ‘relate to the same general set of facts.’”  (Kittredge Sports Co. v. Superior Court 
(1989) 213 Cal.App.3d 1045, 1048.) 
 

Here, plaintiff wishes to add a new claim for fraud to her existing claims for breach of 
contract and negligence.  Defendants oppose the motion to amend on the ground that plaintiff 
has always suspected Eaglelift did not install all the stabilization devices it promised, she did not 
just come to believe this recently.   On the other hand, plaintiff claims she only learned this was 
true when her expert physically looked for the stabilization devices around the time of the 
mediation in April 2021.  (Opening Brief at 2:9-14; Bowles Decl., ¶ 4.)   
 

The court agrees that plaintiff suspected Eaglelift had not installed all promised piers 
under the house even before she filed this lawsuit.  (Ex. A to Page Decl., Helms Depo., at 
198:9-15.)  However, it concludes that this alone is not a sufficient ground to deny leave to 
amend, in the absence of prejudice. 

 
Defendants claim they have suffered prejudice.  The court disagrees.  In this context, 

prejudice means more than having to face a meritorious cause of action or a stronger case than 
before.  (See Zellerino v. Brown (1991) 235 Cal.App.3d 1097, 1109 (prejudice means a result 
which is unfair, not one which is unfavorable); Gonzales v. Brennan (1965) 238 Cal.App.2d 69, 
75 (“To be sure without the amendment [plaintiff] might have won his lawsuit; with it, he was 
bound to lose, but as the cases just cited demonstrate prejudice and detriment are not 
synonymous”); Dickison v. Howen (1990) 220 Cal.App.3d 1471, 1479; Hirsa v. Superior Court 
(1981) 118 Cal.App.3d 486, 490 (“It is difficult to understand how . . . a defendant can be 
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prejudiced by amendment to add an additional theory of liability against it); cf. Magpali v. 
Farmers Group (1996) 48 Cal.App.4th 471, 486-487 (prejudice was found where plaintiff sought 
the amendment three days before trial and defendant “had not discovered or deposed many of 
the witnesses who would support the new allegations, and had not marshaled evidence to 
oppose the contention that a system-wide discriminatory policy existed”). 

 
Defendants do not claim they have lost any evidence or witnesses due to the late date at 

which the fraud claim is being raised.  They do not really claim they incurred great costs in 
defending this case one way and that these expenditures are wasted because they will now 
have to defend it in another.  They were going to have to spend all the money they have spent 
to defend the original theories whether the new theory had been alleged at the outset or it is 
added now.  Really, their claim is that they were about to limit the recoverable damages on the 
theories originally alleged and may not be able to do so on the new theory plaintiff seeks to add.  
But that is not prejudice or a ground to deny leave to amend.  (Gonzales, supra.)   
 

  

 9.  TIME:  9:00   CASE#: MSC18-02371 
CASE NAME: FERNANDES VS LOZITSKY 
HEARING ON MOTION TO/FOR STAY THE ACTION OR IN THE ALTERNATIVE 
TO DISMISS FILED BY NATALIE LOZITSKY 
* TENTATIVE RULING: * 
 
Defendant’s moving papers are silent with respect to the issue of the Brazilian Court’s 
jurisdiction over the Subject Property. While Defendant has provided a declaration from Ms. 
Franca, an attorney licensed in Brazil, attesting to the alleged claims at issue in the Brazil case, 
neither Plaintiff nor Defendant has provided the Court with any understanding of Brazilian 
jurisdictional law, which is necessary to the determination of whether the doctrine of comity 
requires a stay in this action. 
 
The Court continues this hearing to Wednesday July 28, 2021 at 9:00 a.m. Parties are directed 
to file simultaneous supplemental briefing on or before July 21, 2021 on the issue of whether the 
Court in Brazil has in rem jurisdiction over the Subject Property. 
 

  

10.  TIME:  9:00   CASE#: MSC20-00697 
CASE NAME: REDDING VS. BOGUESS; NUANCE 
HEARING ON MOTION TO/FOR RELIEF FR. WAIVER OF DISCOVERY 
OBJECTIONS FILED BY BRIAN C. BOGUESS 
* TENTATIVE RULING: * 
 
Continued by the court to July 28, 2021 at 9:00 a.m. 
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11.  TIME:  9:00   CASE#: MSC20-00697 
CASE NAME: REDDING VS. BOGUESS; NUANCE 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO FORM 
INTERROGATORIES, FILED BY REDDING NORTH SENIOR LIVING LLC, 
* TENTATIVE RULING: * 
 
Continued by the court to July 28, 2021 at 9:00 a.m. 

  

12.  TIME:  9:00   CASE#: MSC20-01137 
CASE NAME: AVOGNON VS FEDERAL PAVING SYST 
HEARING ON MOTION TO/FOR LEAVE TO INTERVENE IN ACTION FILED BY 
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMP 
* TENTATIVE RULING: * 
 
State Farm’s motion for leave to intervene in the action is granted. The court will sign the order 
provided. 

  

13.  TIME:  9:00   CASE#: MSC20-01787 
CASE NAME: CREDITORS ADJUSTMENT BUREAU, I 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY MIJOSA, LLC 
* TENTATIVE RULING: * 
 
Before the court is a motion to set aside the default entered against defendant Mijosa, LLC 

("Mijosa" or "Defendant"). For the reasons set forth, the motion is granted. The default entered 

against Defendant shall be vacated. Defendant shall file and serve its answer to the first 

amended complaint by July 26, 2021. Plaintiff’s requests for $6,000 in attorneys’ fees and for an 

order requiring Defendant to post an undertaking of $60,000 as a condition to vacating the 

default are both denied. 

Factual Background 

Creditors Adjustment Bureau, Inc. ("Plaintiff") filed a complaint for money on August 28, 2020 

and filed a first amended complaint on October 14, 2020 against defendants Vista Development 

Enterprises, Inc. ("Vista") and the moving party, Mijosa, LLC. The first amended complaint 

demands $58,324.76 in monetary damages and alleges four causes of action against Mijosa for 

failure to pay for alarm services and breach of contract.  

The summons and complaint were served on both defendants on November 12, 2020. Plaintiff 

dismissed Vista on November 23, 2020. Plaintiff served a request for entry of default on Mijosa 

by mail on January 15, 2021, and Mijosa's default was entered by the clerk on January 19, 
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2021. Plaintiff filed an application for default judgment on March 4, 2021. No judgment has been 

entered.  

Mijosa filed a motion to set aside the default on May 28, 2021 pursuant to Code of Civil 

Procedure (“CCP”) § 473(b). The motion is made on the grounds that the default taken against 

Defendant was the result of mistake, inadvertence, or excusable neglect. Plaintiff opposes the 

motion, arguing Mijosa intentionally failed to respond to the Complaint.  

Standards Governing Motions to Set Aside Default 

CCP § 473(b) permits the court to "relieve a party or his or her legal representative from a 

judgment, dismissal, order, or other proceeding taken against him or her through his or her 

mistake, inadvertence, surprise, or excusable neglect." (CCP § 473(b).) Courts are typically 

liberal in relieving parties of defaults caused by mistake, inadvertence, or neglect and prefer to 

hear a case on its merits. (Beall v. Munson (1962) 204 Cal.App.2d 396, 400; Zamora v. 

Clayborn Contracting Group, Inc. (2002) 28 Cal.4th 249, 256 ["the provisions of section 473 of 

the Code of Civil Procedure are to be liberally construed and sound policy favors the 

determination of actions on their merits"] [citation omitted].)  

An application for relief must be filed within six months of the date the judgment, dismissal, or 

proceeding was taken. (CCP § 473(b).) The Clerk's entry of default is considered a proceeding 

and is the date from which the six-month deadline is measured. (Garcia v. Gallo (1959) 176 

Cal.App.2d 658, 669 ["courts have interpreted the clerk's entry of default as a "proceeding" 

taken against the party, which marks the beginning of the period, even though the judgment on 

the default is not entered until later."].) (See also Weiss v. Blumencranc (1976) 61 Cal.App.3d 

536, 541 [same].) The application for discretionary relief also must be accompanied by a copy of 

the answer or other pleading proposed to be filed. (CCP § 473(b); Henderson v. Pacific Gas & 

Electric Co. (2010) 187 Cal.App.4th 215, 225.) 

CCP § 473(b) provides both mandatory relief and discretionary relief. Defendant Mijosa moves 

for relief based on the discretionary provisions of the statutes.  

The test for discretionary relief requires the party seeking relief to show excusable error. 

(Comunidad en Accion v. Los Angeles City Council (2013) 219 Cal.App.4th 1116, 1132.) 

Excusable error considers whether "a reasonably prudent person under the same or similar 

circumstances might have made the same error." (Id. [italics in original].) "Where the mistake is 

excusable and the party seeking relief has been diligent, courts have often granted relief 

pursuant to the discretionary relief provision of section 473 if no prejudice to the opposing party 

will ensue." (Zamora, supra, 28 Cal.4th at 258.) In such cases, the law looks unfavorably on 

parties who attempt to take advantage of their opponent’s mistake, inadvertence, or neglect. 

(Reed v. Williamson (1960) 185 Cal.App.2d 244, 248.) "Unless inexcusable neglect is clear, 

the policy favoring trial on the merits prevails." (Minick v. City of Petaluma (2016) 3 Cal.App.5th 

15, 24, quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [emphasis added].) 

In cases where “the party in default moves promptly to seek relief, and the party opposing the 

motion will not suffer prejudice if relief is granted … very slight evidence will be required to 

justify a court in setting aside the default." [Citations omitted; emphasis added.] (Elston v. 
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City of Turlock (1985) 38 Cal.3d 227, 235 [superseded by statute on other grounds].) (See also 

Mink v. Superior Court (1992) 2 Cal.App.4th 1338, 1343 ["[w]hen the moving party promptly 

seeks relief [under section 473(b)] and there is no prejudice to the opposing party, very slight 

evidence is required to justify relief"]; Rogalski v. Nabers Cadillac (1992) 11 Cal.App.4th 816, 

821 [same, reversing order refusing to set aside default and default judgment and citing prompt 

filing of motion for relief and lack of prejudice to plaintiff, despite plaintiff having to oppose the 

motion to set aside the default and delay].) 

A motion to set aside a dismissal under CCP § 473(b) is committed to the sound discretion of 

the Court, and any doubts in applying the statute are to be resolved in favor of the party seeking 

relief. (Austin v. Los Angeles Unified School District, supra, 244 Cal.App.4th at 929.) 

Plaintiff’s Request for Judicial Notice 

In support of its opposition, Plaintiff requests the Court take judicial notice of material Plaintiff 

states is located on the Secretary of State website regarding revival of corporations. (Pl. RJN 

Exh. 1.) While the Court may take judicial notice of the existence of the material on the website, 

it does not take judicial notice of the truth of the content of the material. (C.R. v. Tenet 

Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103-1104.) With this limitation, the Court 

grants Plaintiff’s unopposed request for judicial notice. 

Analysis 

The motion meets the requirements of the statute. Defendant’s motion was filed within the six-

month window from the date default was entered. Declarations in support of the motion were 

submitted by Mr. Giannecchini, the current majority member of Mijosa, and Mr. Polyak, the 

majority member of Mijosa prior to Mr. Giannecchini. A copy of Mijosa’s proposed answer 

accompanies the motion. 

Defendant claims excusable error, mistake or inadvertence based on his misunderstanding from 

consultation with a lawyer for Mijosa that suspended businesses may not defend themselves in 

court. (Polyak Decl. ¶ 5.) Mr. Polyak mistakenly but not unreasonably understood that to mean 

that Mijosa would not have the opportunity to defend the suit. Mr. Polyak had never been 

involved in a lawsuit prior to this current case (Polyak Decl. ¶ 8), and unlike the defendant in 

Goodson v. Bogerts cited by Plaintiff (Opp. p. 12), Mijosa did consult with an attorney but had a 

mistaken understanding of the import of the information the attorney conveyed about Mijosa’s 

ability to defend. Mr. Polyak's declaration states that Mijosa would have defended itself had it 

known it could have done so upon revival of the LLC. (Polyak Decl. ¶ 10.) Though there was 

some delay between the entry of the default and the business taking steps to revive the 

company, Defendant’s diligence in reviving the business and filing this motion when Mijosa 

engaged new counsel demonstrates an intention to defend and that the failure to defend was a 

mistake that Mijosa took steps to correct when discovered. (Giannecchini Decl. ¶ 7-17.) The 

motion was filed within one week of the revival of the LLC. (Giannecchini Decl. ¶ 17.)  

Plaintiff contends that Defendant’s failure to defend was intentional and not based on error. 

Plaintiff claims that Defendant changed its mind only after Mr. Giannecchini showed a financial 

interest in the company. But unlike the Hopkins case cited by Plaintiff (Opp. p. 10, ll. 26-28), the 
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evidence before the Court does not show Mijosa has an intention to impede or frustrate Plaintiff 

or that there is some bad faith in Mijosa simply seeking to defend the action on the merits.  

Plaintiff also argues that McClain v. Kissler (2019) 39 Cal.App.5th 399 mandates denial of the 

motion. The Court disagrees. In McClain, the defendant failed to respond to the complaint, and 

default was entered after the case management conference. The defendant only took action to 

address the default after a default judgment was entered though the defendant had actively 

participated in the case for at least six months. (Id. at 403-404.) On appeal, the defendant 

contended that the trial court had abused its discretion in denying discretionary relief under CCP 

§ 473(b) on the grounds of excusable mistake, but the Court of Appeal upheld the trial court’s 

denial because the record sufficiently supported the trial court’s finding that the defendants’ 

failure to respond to the case was knowing and deliberate. (Id. at 404-405.)  

Here, unlike McClain, Defendant timely filed a motion for relief before a default judgment was 

entered, and Defendant's representative stated that Mijosa would have filed an answer if he had 

known it could. Based on the evidence presented, the Court finds Mijosa has met its burden of 

presenting the "very slight evidence" required to show that its neglect or mistake was excusable, 

and not "clearly inexcusable" under the cases cited above. Plaintiff has not presented any 

evidence of prejudice if relief is granted, other than some delay and having to prove its case on 

the merits with a party defending against the claims rather than by default. The Court in its 

discretion grants the motion. 

Plaintiff's Request for Attorneys' Fees and An Undertaking 

Plaintiff requests that Mijosa be ordered to pay Plaintiff $6,000 in attorneys' fees, calculated 

based on a $600 hourly rate which counsel states he "customarily" charges clients and 10 hours 

for preparation of the opposition and reply papers (Freed Decl. p. 15, l. 23.) Plaintiff also 

requests that relief be conditioned on Mijosa posting a $60,000 undertaking, essentially a bond 

for the amount of the debt Plaintiff claims is owed.  

CCP § 473(c) permits the court to "impose a penalty of no greater than one thousand dollars 

($1,000) upon an offending attorney or party" or "grant other relief as appropriate" when the 

court grants relief from a default. (CCP § 473(c).)  Other than Plaintiff suffering some modest 

delay in pursuing its claim for relief Plaintiff does not provide evidence to warrant the attorneys’ 

fees requested or the imposition of an undertaking in effect as a condition to Mijosa defending 

Plaintiff’s claim. The Court in its discretion denies both requests. 
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14.  TIME:  9:00   CASE#: MSC20-02087 
CASE NAME: MARION TRENTMAN-MORELLI VS CAR 
HEARING ON MOTION TO/FOR STRIKE 3RD AMENDED COMPLT FILED BY 
CARLO PANETTA, FARRAH PANETTA 
* TENTATIVE RULING: * 
 
           Defendant Farrah Panetta’s demurrer to the Third Amended Complaint is sustained 
without leave to amend as to causes of action two through six and sustained with leave 
to amend as to the seventh cause of action. 
 

Defendant Carlo Panetta’s demurrer to the Third Amended Complaint is overruled as to 

the fourth and sixth causes of action and sustained with leave to amend as to seventh 

cause of action. 

Plaintiff may file and serve an amended complaint that only adds allegations for the 

negligence cause of action by August 18, 2021. This order does not address the pending motion 

for leave to file a fourth amended complaint, which may give Plaintiff leave to further amend her 

complaint. 

Farrah: 

Defendants argue that there are no factual allegations in the Third Amended Complaint 

that Farrah committed any of the wrongful acts tied to Plaintiff’s causes of action for trespass, 

injury to real property, IIED, civil assault, or elder abuse. Plaintiff relies on the principles of 

agency and ratification to allege that Carlo was acting as Farrah’s agent and thus Farrah can be 

liable for the acts of her agent.  

The TAC does not allege facts showing that Carlo was Farrah’s agent. Thus, Farrah is 

not liable for Carlo’s actions based on agency theory. Further, using ratification of conduct to 

find someone liable requires an agency relationship, which is not alleged here.  

Standard: 

 “It is well established that an agency cannot be implied from the marriage relation alone. 

It is also true that much less evidence is required to establish a principal and agent relationship 

between husband and wife than between nonspouses.” (Lovetro v. Steers (1965) 234 Cal.App. 

2d 461, 475.) Although the establishment of an agency relationship between spouses does not 

require a high level of proof, a marital relationship cannot alone create an agency. (See Flores 

v. Evergeen at San Diego, LLC (2007) 148 Cal.App.4th 581, 589.)   

“[A] principal who personally engages in no misconduct may be vicariously liable for the 

tortious act committed by an agent within the course and scope of the agency.” (Brown v. USA 

Taekwondo (2019) 40 Cal.App.5th 1077, 1106.) Moreover, a principal is liable to a third party 

harmed by an agent's conduct when the principal later ratifies the agent's conduct. (Id.) 

“Ratification is the voluntary election by a person to adopt in some manner as his own an act 

which was purportedly done on his behalf by another person, the effect of which, as to some or 

all persons, is to treat the act as if originally authorized by him.” (Id.)  “[W]here factual 
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allegations are based on information and belief, the plaintiff must allege ‘information that “lead[s] 

[the plaintiff] to believe that the allegations are true.” (Id.) 

Analysis: 

Here, Plaintiff is “informed and believes” that the Defendants are agents of each other. 
(TAC ¶4.) Plaintiff alleges that the Defendants were agents of each other because they were 
married. (TAC ¶¶32, 33.) Plaintiff provides no other facts that explain why the Defendants were 
each other’s agents when Defendant Carlo committed the acts alleged. Plaintiff also alleges that 
Farrah acted as Carlo’s agent when dealing with third parties. (TAC ¶29.) Allegations that 
Farrah was Carlo’s agent might support liability against Carlo for Farrah’s actions, however, they 
do not make Farrah liable for Carlo’s actions. 

 
In her opposition, Plaintiff points to allegations showing ratification of Carlo’s conduct by 

Farrah. But “there can be no ratification if the person who performed the unauthorized act did 
not at the time profess to be an agent.”  (Anderson v. Fay Improv. Co. (1955) 134 Cal.App.2d 
738, 748.) 

 
Accordingly, Defendant Farrah’s demurrer for causes of action two through six shall be 

sustained without leave to amend. This is the second time the Court has ruled on this issue 

and Plaintiff has been unable to provide facts showing that Carlo was acting as Farrah’s agent. 

The negligence claim against Farrah is discussed below.  

Assault (C/A 4) 

This Court previously sustained Defendant’s demurrer to this cause of action with leave 

to amend. Defendants argue that the assault claim fails because the allegations do not show 

that Carlo acted with intent to cause harmful or offensive contact, or threatened to touch Plaintiff 

in a harmful way. 

Plaintiff alleges that Defendants “threw baseballs and various objects at Plaintiff” when 

Plaintiff or her husband were standing within inches of the balls and objects being thrown. (TAC 

¶39.) Defendants argue that Plaintiff’s claim does not show Defendant’s intent to carry out the 

threat and thus, does not meet the requirements for civil assault. (TAC ¶73.)  

Standard: 

“The essential elements of a cause of action for assault are: (1) defendant acted with 

intent to cause harmful or offensive contact, or threatened to touch plaintiff in a harmful or 

offensive manner; (2) plaintiff reasonably believed she was about to be touched in a harmful or 

offensive manner or it reasonably appeared to plaintiff that defendant was about to carry out the 

threat; (3) plaintiff did not consent to defendant's conduct; (4) plaintiff was harmed; and (5) 

defendant's conduct was a substantial factor in causing plaintiff's harm. [Citations.]” (So v. Shin 

(2013) 212 Cal.App.4th 652, 668-669; CACI no. 1301.)  

Analysis:  
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“The defendant must have intended to perform the act that resulted in the harmful or 

offensive contact; the defendant need not have intended to cause the harm or offense.” (Barouh 

v. Haberman, 26 Cal. App. 4th 40, 44 n.4 (1994) (approving CACI 1300)).  

Defendant claims that Plaintiff has not stated facts to allege intent in their cause of action 

for assault. Plaintiff says that Defendants’ intent is demonstrated by his screaming monologues 

directed at Plaintiff, constant repeated trespass onto Plaintiff’s property, and Defendant’s 

campaign to leave various objects, such as dead fish, garbage, tires, rotten fruit, on the 

Plaintiff’s dividing wall. (TAC ¶71.) Additionally, Plaintiff alleges that both Defendants are liable 

for assault, however, Plaintiff provided many allegations on Carlo’s conduct, but despite these 

details, Plaintiff did not allege that Farrah threw any of the balls in the yard.  

Carlo’s intent is satisfied by his act of throwing balls into Plaintiff’s yard. Throwing is 

sufficient to constitute as intent. Furthermore, the facts in the complaint do not show that Carlo’s 

acts were an accident. Defendant need not intend for the consequence of his act to cause 

mental suffering upon Plaintiff, he only needs to intend to have committed the act that caused 

such mental suffering. Consequently, Plaintiff has successfully alleged intent by Carlo and the 

demurrer to this cause of action is overruled.  

 Elder Abuse (C/A 6) 

Defendants argue that the elder abuse claim fails because the TAC does not allege any 

acts constituting abuse of an elder. Plaintiff has successfully alleged a claim for elder abuse on 

the basis of both physical abuse and mental suffering.  

Standard: 

Elder abuse includes the following conduct related to the treatment of a person 65 years 

or older: “(1) Physical abuse, neglect, abandonment, isolation, abduction, or other treatment 

with resulting physical harm or pain or mental suffering (2) The deprivation by a care custodian 

of goods or services that are necessary to avoid physical harm or mental suffering (3) Financial 

abuse, as defined in Section 15610.30.” (Wel & Inst Code § 15610.07.) 

Elder abuse can include “other treatment with resulting physical harm or pain or mental 

suffering.” Mental suffering is defined as “fear, agitation, confusion, severe depression, or other 

forms of serious emotional distress that is brought about by forms of intimidating behavior, 

threats, harassment… made with malicious intent to agitate, confuse, frighten, or cause severe 

depression or serious emotional distress of the elder or dependent adult.”  (Wel & Inst Code § 

15610.53.)  

Analysis: 

As detailed above, Plaintiff has alleged a claim for assault, and therefore has alleged a 

claim for elder abuse based on physical abuse. In addition, Plaintiff alleges that she has 

suffered “fright, shock, terror and extreme emotional anguish, and continues to suffer physical 

injury and sever emotional distress in the form of fear, anxiety, depression, nightmares, 
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sleeplessness, humiliation, loss of appetite, and mental anguish, for which Plaintiff has had to 

take medications prescribed by her physician, surgeries and treatment which continues to date.” 

(TAC ¶72.)  These allegations are sufficient to show “other treatment” that results in “mental 

suffering” and thus, Plaintiff has alleged a valid claim for elder abuse against Defendant.   

Accordingly, this Court overrules Defendant Carlo’s demurrer as to the fourth cause of 

action for elder abuse. 

Negligence (C/A 7) 

“The elements of negligence are: (1) defendant's obligation to conform to a certain 

standard of conduct for the protection of others against unreasonable risks (duty); (2) failure to 

conform to that standard (breach of the duty); (3) a reasonably close connection between the 

defendant's conduct and resulting injuries (proximate cause); and (4) actual loss (damages).” 

(Vasquez v. Residential Investments, Inc. (2004) 118 Cal.App.4th 269, 279.)  

Defendants argue that the negligence claim falls short because the Third Amended 

Complaint does not allege any facts showing that Defendants owed a duty of care to Plaintiff. 

Plaintiff has not alleged facts supporting Defendant’s negligent conduct, but rather has alleged 

facts supporting intentional torts such as trespass, injury to property, assault, and elder abuse. 

Nor does Plaintiff sufficiently explain her negligence theory in her opposition. Accordingly, 

Defendants’ demurrer to the negligence cause of action is sustained. This is the first time the 

negligence claim has been ruled on by the Court and therefore, leave to amend is given.    

Request for Judicial Notice 

Plaintiff’s requests for judicial notice are denied. None of the documents are attached to 

the request. In addition, requests 1 and 3 are unnecessary as those documents are already in 

the Court’s file. Request 2 is irrelevant.  

 

  

15.  TIME:  9:00   CASE#: MSC20-02087 
CASE NAME: MARION TRENTMAN-MORELLI VS CAR 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of TRENTMAN-MORELLI 
FILED BY CARLO PANETTA, FARRAH PANETTA 
* TENTATIVE RULING: * 
 
The motion to strike is granted in part and denied in part.  
 
Standard  

A motion to strike relates to the sufficiency of the pleadings. (Code Civ. Proc. §§435, 436.) The 

grounds for a motion to strike must appear on the face of the pleading under attack, or matter 

from which the court may judicially notice (e.g. the court’s own files or records). (Code Civ. Proc. 

§452.)  
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(1) Prayer for $250,000 in compensatory and special damages under CCP § 
425.10(b) 

Standard 

California Code of Civil Procedure § 425.10(b) provides, in relevant part:  

“(b) Notwithstanding subdivision (a), where an action is brought to recover actual or punitive 

damages for personal injury or wrongful death, the amount demanded shall not be stated, but 

the complaint shall comply with Section 422.30 and, in a limited civil case, with subdivision (b) of 

Section 70613 of the Government Code.” (Code Civ. Proc. 425.10(b).) 

Plaintiff stated a dollar amount for damages in her complaint, and thus the Court is granting 

Defendant’s motion to the prayer as to the language “in excess of $250,000.” 

(2) Prayer for attorney’s fees pursuant to Welfare & Institutions Code § 15600, 
et seq. 
 

Standard 

California Welfare & Institutions Code § 15667 provides, in relevant part:  

“Where it is proven by clear and convincing evidence that a defendant is liable for physical 

abuse as defined in Section 15610.63, neglect as defined in Section 15610.57, or abandonment 

as defined in Section 15610.05, and that the defendant has been guilty of recklessness, 

oppression, fraud, or malice in the commission of this abuse, the following shall apply, in 

addition to all other remedies otherwise provided by law: 

(a) The court shall award to the plaintiff reasonable attorney’s fees and costs. The 
term “costs” includes, but is not limited to, reasonable fees for the services of a 
conservator, if any, devoted to the litigation of a claim brought under this article.”  

(Wel & Inst Code § 15657.) 

Analysis  

Defendants argue that Plaintiff has not alleged a valid claim for elder abuse. In Defendants’ 

demurrer to the elder abuse cause of action, they allege that Plaintiff did not claim facts to 

support a claim for physical elder abuse, however, the facts support a claim for both physical 

and mental elder abuse. As such, Plaintiff has alleged a valid claim for elder abuse and 

Defendant’s motion to strike the prayer for attorney’s fees pursuant to Welfare & Institutions 

Code section 15600 is denied. 

(3) Prayer for treble damages pursuant to CC § 3346 
 

Defendants argue that Plaintiff’s request for treble damages pursuant to Civil Code § 3346 (a) 

does not apply to all ‘injuries’ to trees or all ‘injuries’ arising out of common law trespasses.  

Standard  

https://plus.lexis.com/search/?pdmfid=1530671&crid=6dd5af90-78a7-42e4-83f7-15904e5a0ba9&pdsearchterms=ccp+425.10&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=8g_tk&earg=pdsf&prid=4b535275-7b3d-4971-9189-0d2e1eee7f4e
https://plus.lexis.com/search/?pdmfid=1530671&crid=6dd5af90-78a7-42e4-83f7-15904e5a0ba9&pdsearchterms=ccp+425.10&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=8g_tk&earg=pdsf&prid=4b535275-7b3d-4971-9189-0d2e1eee7f4e
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California Civil Code § 3346 provides in relevant part:  

(a) “For wrongful injuries to timber, trees, or underwood upon the land of another, or 

removal thereof, the measure of damages is three times such sum as would compensate 

for the actual detriment..” 

(Civil Code § 3346.)  

Analysis  

Plaintiff alleged that Carlo damaged her hedge, which would constitute a permanent injury to the 

property. This Court previously overruled Defendant’s first demurrer to Injury to Real Property 

based on that fact.  The Court finds that the statutory language in section 3346 does not apply 

here. There is no current case law on point about hedges satisfying the timber, tree, or 

underwood requirement under Civil Code § 3346. Accordingly, the Court finds the facts alleged 

in Plaintiff’s Complaint insufficient to support their prayer for treble damages pursuant to Civil 

Code § 3346. The motion to strike damages under section 3346 is granted. 

(4) Prayer for attorney’s fees pursuant to CCP § 527.6(i) or by any applicable 
statute or agreement between the parties  
 

Code of Civil Procedure § 527.6 deals with injunctive relief for a civil restraining order which 

Defendant did not ask for here. Accordingly, Defendant’s motion to strike on this ground is 

granted.  

 

  

16.  TIME:  9:00   CASE#: MSC21-00115 
CASE NAME: KULL VS S&B LLC, ET AL. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of KULL FILED BY 
S&B LLC,, NANCY BRAY, SUSAN BRAY, GEORGE BRAY 
* TENTATIVE RULING: * 
 
 Defendants Nancy Bray, Susan Bray, George Bray, and S&B LLC’s demurrer to the First 
Amended Complaint is sustained in part and overruled in part.  The demurrer is sustained 
with leave to amend as to the Fourth (Intentional Infliction of Emotional Distress), Fifth (Breach 
of Contract) and Sixth (Breach of the Covenant of Good Faith and Fair Dealing) Causes of 
Action.  The demurrer is otherwise overruled. 
 
 Any amended complaint shall be filed and served on or before August 4, 2021. 
 
Background 
 
 Plaintiff Alannah Kull was a residential tenant at 3537 Walnut Avenue, Unit A in Concord 
from approximately September 1, 2018 to March 31, 2019, when Plaintiff was constructively 
evicted. She alleged substantial defective conditions existed at the Subject Property, which 
Defendants refused to remediate, including toxic mold.  
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Demurrer 
 
 Defendants demur to each cause of action  in the First Amended Complaint on the 
ground the causes of action fail to state facts sufficient to constitute a cause of action, pursuant 
to CCP § 430.10(e) and on the ground each cause of action is uncertain, pursuant to CCP § 
430.10(f). Particularly, Defendants argue the demurrer should be sustained in its entirety as 
Plaintiff’s allegations are barred by the applicable statute of limitations.  “[A] trial court does not 
err in sustaining a demurrer without leave to amend where the complaint discloses on its face 
that the action is barred by the statute of limitations.”  (Barton v. New United Motor 
Manufacturing, Inc. (1996) 43 Cal.App.4th 1200, 1204.) 
 
Demurrer Standard 
 
 A demurrer raises issues of law, not fact, regarding the form or content of the opposing 
party's pleading.  (Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For 
purposes of a demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City 
Hospital Dist. (1992) 2 Cal.4th 962, 967.)  “If the complaint states a cause of action under any 
theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 
complaint is good against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 
Cal.4th 26, 38.) The demurrer is sustained if the complaint fails to state a cause of action under 
any possible legal theory.  (Sheehan v. San Francisco 49ers, Ltd. (2009) 45 Cal.4th 992, 998.)  
 
Statute of Limitations—All Causes of Action in the FAC 
 
 Defendants demur to the First through Sixth causes of action on the ground they are 
barred by the applicable statute of limitations.  The First Cause for Negligence and Fourth 
Cause of Action for Intentional Infliction of Emotion Distress are subject to a two-year limitations 
period. (CCP § 335.1.) Second Cause of Action for Breach of the Implied Warranty of 
Habitability, Third Cause of Action for Breach of Implied Covenant of Quiet Enjoyment, Fifth 
Cause of Action for Breach of Contract, and Sixth Cause of Action for Breach of Covenant of 
Good Faith and Fair Dealing are subject to a two-year limitation period for an oral contract.  
(CCP § 339)   
 
 The statute of limitations is an affirmation defense that exists “to promote the diligent 
assertion of claims, ensure defendants the opportunity to collect evidence while still fresh, and 
provide repose and protection from dilatory suits once excess time has passed.” (Aryeh v. 
Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1191.)  “‘A demurrer based on a statute 
of limitations will not lie where the action may be, but is not necessarily, barred. [Citation.] In 
order for the bar … to be raised by demurrer, the defect must clearly and affirmatively appear on 
the face of the complaint; it is not enough that the complaint shows that the action may be 
barred. [Citation.]’ [Citation.]” (Committee for Green Foothills v. Santa Clara County Bd. of 
Supervisors (2010) 48 Cal.4th 32, 42.) 
 
 Here, Plaintiff alleges that since September 1, 2018, she repeatedly informed 
Defendants about the alleged conditions at the Subject Property which they allegedly “refused to 
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remedy” (FAC, ¶15.) Defendants argue the claims are barred because Plaintiff did not initiate 
this lawsuit until January 26, 2021, more than two years after the conditions first arose.   
 
 “The limitations period, the period in which a plaintiff must bring suit or be barred, runs 
from the moment a claim accrues.”  (Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 
1185, 1191.)  “Traditionally at common law, a ‘cause of action accrues when [it] is complete with 
all of its elements’—those elements being wrongdoing, harm, and causation.’ [Citation.]  This is 
the ‘last element’ accrual rule: ordinarily, the statute of limitations runs from ‘the occurrence of 
the last element essential to the cause of action. [Citation.]”  (Ibid.)   
 
 The courts and the Legislature have “developed a handful of equitable exceptions to and 
modifications of the usual rules governing limitations periods. These doctrines may alter the 
rules governing either the initial accrual of a claim, the subsequent running of the limitations 
period, or both. (Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1192.)  
“Under the theory of continuous accrual, a series of wrongs or injuries may be viewed as each 
triggering its own limitations period, such that a suit for relief may be partially time-barred as to 
older events but timely as to those within the applicable limitations period.”  (Aryeh v. Canon 
Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1192.) 
 
 Here, Plaintiff argues that Defendants completely ignores that the FAC alleges Plaintiff 
repeatedly informed Defendants from September 1, 2018 to March 31, 2019, which means 
some acts of the acts occurred during the applicable limitations period. “Because each new 
breach of such an obligation provides all the elements of a claim—wrongdoing, harm, and 
causation [citation] —each may be treated as an independently actionable wrong with its own 
time limit for recovery.” (Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1199.)  
Although some of acts may lie outside the statute of limitations, “A demurrer does not lie to a 
portion of a cause of action.”  (Ellena v. Department of Ins. (2014) 230 Cal.App.4th 198, 217-
218.) 
 
 For this reason, the demurrer to the First through Sixth Causes of Action based on the 
statute of limitations is overruled on this ground. 
 
1st C/A—Negligence 
 
 Defendants’ demurrer to the First Cause of Action is overruled.  
 
 To establish negligence, it must be shown that (1) the defendant owed the plaintiff a 
legal duty, (2) the defendant breached that duty, and (3) the breach was a proximate or legal 
cause of the plaintiff's injuries.  (Gilmer v. Ellington (2008) 159 Cal.App.4th 190, 195.)   
 
 Plaintiff alleges Defendants breached their duty to exercise reasonable care in the 
ownership, operation, management and control of the Subject Property. Plaintiff alleges 
Defendants knowingly and negligently refused to remediate toxic mold and make necessary 
repairs in the unit.  As result, Plaintiff suffered emotional distress and bodily injury. Plaintiff has 
alleged sufficient facts to satisfy the elements of this cause of action. 
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 Defendants demur on the ground Plaintiff pleads duplicative and uncertain facts.  
Defendant argues that Plaintiff does not identify the specific individuals to whom she complained 
or when she complained.  Moreover, Plaintiff pleads uncertain facts to show that Defendants 
received any notice of the alleged conditions.    
 
  “‘[D]emurrers for uncertainty are disfavored, and are granted only if the pleading is so 
incomprehensible that a defendant cannot reasonably respond.’[Citations.] ‘A demurrer for 
uncertainty is strictly construed, even where a complaint is in some respects uncertain, because 
ambiguities can be clarified under modern discovery procedures.’ [Citation.]” (A.J. Fistes Corp. 
v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 695.) 
 
  The complaint is to be liberally construed to achieve substantial justice between the 
parties.  (Lickiss v. Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.)  
“‘[W]here the complaint contains substantive factual allegations sufficiently apprising defendant 
of the issues it is being asked to meet, a demurrer for uncertainty should be overruled or plaintiff 
given leave to amend.’[Citation.]” (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 
Cal.App.5th 677, 695.)  Here, Plaintiff has alleged sufficient facts for Defendants to be able to 
respond. 
 
2nd C/A—Breach of the Implied Warranty of Habitability  
 
 Defendants’ demurrer to the Second Cause of Action is overruled.  
 
 Plaintiff alleges Defendants knowingly committed numerous habitability violations, 
including refusing to remediate toxic mold, refusing to make necessary repairs, and refusing to 
provide appliances in adequate working order.   
 
 “The California Supreme Court has held that because ‘under contemporary conditions, 
public policy compels landlords to bear the primary responsibility for maintaining safe, clean and 
habitable housing in our state,’ there is a warranty of habitability implied in residential leases in 
California. [Citation.]”  (Erlach v. Sierra Asset Servicing, LLC (2014) 226 Cal.App.4th 1281, 
1296.) “The elements of such an affirmative claim are the existence of a material defective 
condition affecting the premises' habitability, notice to the landlord of the condition within a 
reasonable time after the tenant's discovery of the condition, the landlord was given a 
reasonable time to correct the deficiency, and resulting damages.” (Ibid at p. 1297.)   
 
 In addition to arguing the claim is time-barred, Defendants demur on the ground Plaintiff 
has not pled sufficient facts showing when she complained about the conditions or facts 
showing to whom she complained about the alleged conditions.  Defendants further argue the 
cause of action is duplicated of all the other causes of action.   
 
 Plaintiff alleges the time frame when she gave notice Defendants of the defective 
conditions, from September 1, 2018 to March 31, 2019 and she alleged Defendants failed to 
remediate after notice and time to make repairs.  For purposes of demurrer, Plaintiff has alleged 
sufficient facts. 
 
3rd C/A—Breach of the Implied Warranty of Quiet Enjoyment 
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 Demurrer to the Third Cause of Action is overruled.  
 
 Plaintiff alleges that in renting the Subject Property to Plaintiff, Defendants impliedly 
undertook the warranty to not disturb Plaintiff’s quiet enjoyment and beneficial possession of the 
property.   
 
 “It has long been the rule that in the absence of language to the contrary, every lease 
contains an implied covenant of quiet enjoyment.”  (Petroleum Collections Inc. v. Swords (1975) 
48 Cal.App.3d 841, 846.)  Initially, the covenant related solely to the right of possession, but in 
recent years, the covenant of quiet enjoyment has been expanded.  The court in Petroleum 
Collections Inc. v. Swords (1975) 48 Cal.App.3d 841 explains: 
 

 “[I]t insulates the tenant against any act or omission on the part of the 
landlord, or anyone claiming under him, which interferes with a tenant's right to 
use and enjoy the premises for the purposes contemplated by the 
tenancy…  Under this view, the landlord's failure to fulfill an obligation to repair or 
to replace an essential structure or to provide a necessary service can result in a 
breach of the covenant if the failure substantially affects the tenant's beneficial 
enjoyment of the premises.   

 
(Petroleum Collections Inc. v. Swords (1975) 48 Cal.App.3d 841, 846.) 
 
 Defendants demur on the ground Plaintiff failed to plead sufficient facts as the covenant 
depends on the existence of a lease agreement or binding contract.  Plaintiff failed to plead facts 
showing consideration or legal detriment on Plaintiff’s part to create a binding contract.  Plaintiff 
does not plead any obligation that Plaintiff owed under the contract. 
 In the FAC, Plaintiff alleges she took possession of the Subject Property pursuant to a 
contract with Defendants and that a landlord-tenant relationship existed.  Plaintiff further alleges 
she was deprived of the quiet enjoyment of the tenancy by Defendants’ failure to remediate the 
substandard conditions that resulted in constructive eviction. 
 
 Plaintiff has alleged sufficient facts to survive a demurrer. 
 
4th C/A—Intentional Infliction of Emotional Distress 
 
 Defendants’ demurrer to the Fourth Cause of Action is sustained with leave to amend. 
 
 Plaintiff repeats the allegations stated in the preceding causes of action:  Defendants 
knowingly committed numerous habitability violations. Additionally, Plaintiff alleges Defendants’ 
acts were a substantial factor in causing Plaintiff’s severe emotional distress. 
 
 A cause of action for intentional infliction of emotional distress exists when there is: 
 

 ‘(1) extreme and outrageous conduct by the defendant with the intention of 
causing, or reckless disregard of the probability of causing, emotional distress; 
(2) the plaintiff's suffering severe or extreme emotional distress; and (3) actual 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   07/14/21 

 
 

- 24 - 

and proximate causation of the emotional distress by the defendant's outrageous 
conduct.’ [Citations.]  A defendant's conduct is ‘outrageous’ when it is so ‘extreme 
as to exceed all bounds of that usually tolerated in a civilized community.’ 
[Citation.] And the defendant's conduct must be ‘intended to inflict injury or 
engaged in with the realization that injury will result.’ [Citation.] 

 
(Hughes v. Pair (2009) 46 Cal.4th 1035, 1050-1051, internal quotation marks omitted.) 
 
 Defendants demur on the ground Plaintiff failed to allege certain facts to state a claim for 
emotion distress.  Defendants argue Plaintiff pleads no facts to suggest that Defendants’ 
conduct was extreme or outrageous or that they acted intentionally or recklessly.   
 
 While Plaintiff maintains the allegations mirror California Jury Instructions (CACI) 1600, 
Plaintiff has not alleged facts showing Defendants’ conduct was outrageous and extreme so as 
to exceed all bounds usually tolerated in a civilized society. Nor has Plaintiff alleged facts 
showing severe emotional distress. “‘Severe emotional distress means ‘emotional distress of 
such substantial quality or enduring quality that no reasonable [person] in civilized society 
should be expected to endure it.’” (Hughes v. Pair (2009) 46 Cal.4th 1035, 1051.) The demurrer 
is therefore sustained with leave to amend.   
 
5th C/A—Breach of Contract 
 
  The demurrer to the Fifth Cause of Action is sustained with leave to amend. 
 
 Plaintiff alleges she took possession of the unit pursuant to a written contract with 
Defendants.  Pursuant to the contract, Defendants were required to perform necessary repairs 
and maintenance and provide Plaintiff with a unit in habitable condition.  Plaintiff alleges 
Defendants breached that contract by refusing to make necessary repairs and remediate the 
toxic mold. 
 
 “To state a cause of action for breach of contract, a party must plead the existence of a 
contract, his or her performance of the contract or excuse for nonperformance, the defendant's 
breach and resulting damage. [Citation.]  If the action is based on alleged breach of a written 
contract, the terms must be set out verbatim in the body of the complaint or a copy of the written 
agreement must be attached and incorporated by reference.” (Harris v. Rudin, Richman & 
Appel (1999) 74 Cal.App.4th 299, 307.) 
 
 Defendants on the ground Plaintiff did not attach the contract or plead the terms 
verbatim in the complaint.  Moreover, Plaintiff does not plead any obligation of Plaintiff’s under 
the contract or that she fulfilled her obligations.   
 
 The Court agrees with Defendants.  Plaintiff has not properly pled the existence of the 
contract, her obligations under the contract, or facts showing her performance thereunder. 
Therefore, the demurrer is sustained with leave to amend.  
 
6th C/A—Breach of the Implied Covenant of Good Faith and Fair Dealing 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   07/14/21 

 
 

- 25 - 

 The demurrer to Sixth Cause of Action is sustained with leave to amend.  
 
 ”The law implies in every contract a covenant of good faith and fair dealing.  [Citation.]  
The implied promise requires each contracting party to refrain from doing anything to injure the 
right of the other to receive the benefits of the agreement.”  (Egan v. Mut. of Omaha Ins. 
Co. (1979) 24 Cal.3d 809, 818.)    
 
  Plaintiff alleges she performed all material terms under the contract with Defendants and 
all conditions required for Defendants’ performance under the contract had occurred. Plaintiff 
alleges Defendants breached the covenant by exposing Plaintiff to toxic mold and refusing to 
remediate the mold problem.  Defendants also refused to make other necessary repairs. 
 
 Defendants demur on the ground Plaintiff has not alleged sufficient facts to state a cause 
of action.  Plaintiff’s allegations rests on the same facts and seeks the same damages as 
Plaintiff’s contract claim.  Plaintiff makes no attempt to distinguish this claim from the breach of 
contract claim. 
 
 The Court agrees. “If the allegations do not go beyond the statement of a mere contract 
breach and, relying on the same alleged acts, simply seek the same damages or other relief 
already claimed in a companion contract cause of action, they may be disregarded as 
superfluous as no additional claim is actually stated.” (Careau & Co. v. Security Pacific Business 
Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395.)   According to Careau, the allegations must 
show conduct of the defendant that demonstrates a failure or refusal to discharge contractual 
responsibilities, prompted “by a conscious and deliberate act, which unfairly frustrates the 
agreed common purposes and disappoints the reasonable expectations of the other party 
thereby depriving that party of the benefits of the agreement.” (Ibid at p. 1395.)  Plaintiff has not 
made such allegations.  
 
 The demurrer is sustained with leave to amend. 
 
7th C/A—Private Nuisance 
 
 Defendants’ demurrer to the Seventh Cause of Action is overruled. 
 
 “[P]rivate nuisance is a civil wrong based on disturbance of rights in land…  to proceed 
on a private nuisance theory the plaintiff must prove an injury specifically referable to the use 
and enjoyment of his or her land.”  (Monks v. City of Rancho Palos Verdes (2008) 167 
Cal.App.4th 263, 302.)  To establish claim for nuisance, the plaintiff must prove that the 
defendant “by acting or failing to act, created a condition that … was harmful to health or was an 
obstruction to the free use of property, so as to interfere with the comfortable enjoyment of life or 
property. (CACI 2020 (2021.)  “The interference with the protected interest must not only be 
substantial, but it must also be unreasonable….”  (San Diego Gas & Electric Co. v. Superior 
Court (1996) 13 Cal.4th 893, 938.) 
 
   Plaintiff alleges Defendants created and permitted conditions to exist that were harmful 
to Plaintiff’s health, offensive to Plaintiff, obstructed Plaintiff’s use of the property, and interfered 
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with Plaintiffs enjoyment of life and property as Defendants knowingly and negligently exposed 
Plaintiff to toxic mold. 
 
 Defendants demur on the ground plaintiff’s nuisance claim rely on the same facts as the 
negligence claim.  “Where negligence and nuisance causes of action rely on the same facts 
about lack of due care, the nuisance claim is a negligence claim.” (El Escorial Owners' Assn. v. 
DLC Plastering, Inc. (2007) 154 Cal.App.4th 1337, 1349.) Defendant argues Plaintiff failed to 
show how her conclusory allegations of private nuisance are distinguishable from the 
negligence claims. 
 
 “In California, a broad statutory definition of nuisance appears to embrace nearly any 
type of interference with the enjoyment of property…. California law has permitted recovery in 
nuisance where a defendant has owned or controlled property from which the nuisance arose.”  
(City of San Diego v. U.S. Gypsum Co. (1994) 30 Cal.App.4th 575, 585-586.)  Courts have 
allowed plaintiffs to litigate nuisance causes of action in cases involving housing conditions.  (El 
Escorial Owners' Assn. v. DLC Plastering, Inc. (2007) 154 Cal.App.4th 1337, 1348.)  Because of 
the broad definition of nuisance, whether a cause of action is viable depends on the facts of 
each case. (Ibid.)  The plaintiff must allege sufficient facts so that the court may conclude that a 
nuisance exists within the provisions of the statute. (Ibid.) 
 
 The general requirements for pleading nuisance have been satisfied here.  Tenancy is a 
sufficient property interest to give her standing to bring an action based on nuisance. (Stoiber v. 
Honeychuck (1980) 101 Cal.App.3d 903, 920.)  Plaintiff has alleged facts showing a substantial 
interference with the use and enjoyment of the premises. The private nuisance claim is an 
alternative theory of recovery.  The demurrer is overruled. 
 
Defendants’ Request for Judicial Notice 
 
 Defendants request the Court to take judicial notice of the following: Complaint, filed on 
January 26, 2021. 

 
The unopposed request is granted. The Court takes judicial notice of the existence of the 
complaint, but not the truth of matters asserted therein. 
 

  

17.  TIME:  9:00   CASE#: MSC21-00115 
CASE NAME: KULL VS S&B LLC, ET AL. 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFFS FIRST 
AMENDED FILED BY S&B LLC,, NANCY BRAY, SUSAN BRAY, GEORGE BRAY 
* TENTATIVE RULING: * 
 
   Defendants’ Motion to Strike is granted with leave to amend. 
 
           Any amended complaint shall be filed and served on or before August 4, 2021. 
 
 Pursuant to CCP § 436, Defendants move to strike the following allegations from the 
First Amended Complaint: 
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1. ¶ 51, page 11, lines 22-25, which states “…Defendants’ actions were malicious and 

oppressive, and carried out with a conscious disregard of Plaintiff’s rights, Plaintiff 
further pray for punitive damages… 
 

2. Prayer, page 12, paragraph 5:  “For the Cause of Action for Intentional Infliction of 
Emotional Distress and Private Nuisance, punitive damages pursuant to California 
Code of Civil Procedure § 3294.” 
 

 The motion is made on the ground the FAC does not allege facts sufficient to support 
any allegations or claims for punitive damages. “The cases interpreting section 3294 make it 
clear that in order to warrant the allowance of punitive damages the act complained of must not 
only be wilful in the sense of intentional, but it must also be accompanied by aggravating 
circumstances, amounting to malice.” (Ebaugh v. Rabkin (1972) 22 Cal.App.3d 891, 894.)  
Defendants maintain Plaintiff’s allegations do not allege facts to show Defendants’ acts were 
oppressive, fraudulent, or malicious. 
 
 Plaintiff opposes the motion, arguing she has properly alleged facts of malicious and 
oppressive conduct in her cause of action for Intentional Infliction of Emotional Distress and 
Private Nuisance. Plaintiff alleges “Defendants’ said acts were with reckless disregard of the 
probability that Plaintiff would suffer emotional distress as a result of said acts.”  (FAC, ¶ 30.) 
  
 A motion to strike may be used to attack claims for damages that are not supported by 
the cause of action pleaded. The Court may strike out “any irrelevant… matter asserted in any 
pleading.”  CCP § 436.  “Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)  
“An immaterial allegation in a pleading is…  A demand for judgment requesting relief not 
supported by the allegations of the complaint or cross-complaint.” (Code Civ. Proc., § 
431.10(b)(3).)   
 
 “In order to survive a motion to strike an allegation of punitive damages, the ultimate 
facts showing an entitlement to such relief must be pled by a plaintiff. [Citations.]” (Clauson v. 
Superior Court (1998) 67 Cal.App.4th 1253, 1255.)   “In order to state a prima facie claim for 
punitive damages, a complaint must set forth the elements as stated in the general punitive 
damage statute, Civil Code section 3294.  These statutory elements include allegations that the 
defendant has been guilty of oppression, fraud or malice. (Civ. Code, § 3294, subd. (a).) 
(Turman v. Turning Point of Central California, Inc. (2010) 191 Cal.App.4th 53, 63.)  
 

 “‘Malice’ ” is defined in the statute as conduct “intended by the defendant 
to cause injury to the plaintiff or despicable conduct which is carried on by the 
defendant with a willful and conscious disregard of the rights or safety of others.” 
(Civ. Code, § 3294, subd. (c)(1); see College Hospital, supra, 8 Cal.4th at p. 
725.) 
 
  “‘Oppression’ means despicable conduct that subjects a person to cruel 
and unjust hardship in conscious disregard of that person's rights.” (Civ. Code, § 
3294, subd. (c)(2).)  
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 “‘Fraud’ ” is “an intentional misrepresentation, deceit, or concealment of a 
material fact known to the defendant with the intention on the part of the 
defendant of thereby depriving a person of property or legal rights or otherwise 
causing injury.” (Civ. Code, § 3294, subd. (c)(3).) 
 

(Turman v. Turning Point of Central California, Inc. (2010) 191 Cal.App.4th 53, 63.) 
 
 The motion to strike may lie where the facts alleged do not rise to the level of “malice, 
fraud or oppression” required to support a punitive damages award. (See Turman v. Turning 
Point of Central Calif., Inc. (2010) 191 Cal.App.4th 53, 63.)   
 
 “Conclusory characterization of defendant's conduct as intentional, willful and fraudulent 
is a patently insufficient statement of ‘oppression, fraud, or malice, express or implied,’ within 
the meaning of section 3294.”  (Brousseau v. Jarrett (1977) 73 Cal.App.3d 864, 872.)   
 
 Plaintiff alleged conclusory allegations that Defendants’ acts were carried out with 
reckless disregard is insufficient to support the recovery of punitive damages. The factual 
allegations do not support punitive damages. Motion to strike is granted with leave to amend. 
 
 

  

18.  TIME:  9:00   CASE#: MSC21-00981 
CASE NAME: SORACE VS ORINDA CARE CENTER, 
HEARING ON PETITION TO BRING ACTION IN NAME OF OLGA SORACE ( 
FILED BY OLGA SORACE) 
* TENTATIVE RULING: * 
 
The petition is denied without prejudice. The petition has not been served on all parties. The 
referenced W&I section 15657.3 does not exist and that chapter relates to elder abuse 
restraining orders. In any event, the court does not see the need for the petition given the 
declaration plaintiff filed in compliance with CCP 377.32.   

  

19.  TIME:  9:00   CASE#: MSC21-00985 
CASE NAME: TERCERO VS ORINDA CARE CENTER 
HEARING ON PETITION TO BRING ACTION IN NAME OF ELVIRA TERCERO ( 
FILED BY JONNY SILVA) 
* TENTATIVE RULING: * 
 
The petition is denied without prejudice. The petition has not been served on the parties. The 
referenced W&I section 15657.3 does not exist and that chapter relates to elder abuse 
restraining orders. In any event, the court does not see the need for the petition given the 
declaration plaintiff filed in compliance with CCP 377.32.   
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20.  TIME:  9:00   CASE#: MSC21-01195 
CASE NAME: TELLEZ VS YOKDANG, ET AL. 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION SET BY 
PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed request for preliminary injunction against defendant is granted in full. 
Plaintiff to provide orders after hearing that are consistent with the moving papers. 

  

21.  TIME:  9:00   CASE#: MSN21-0037 
CASE NAME: IN RE HANNAH VANCE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition to approve the minor’s compromise is granted.  

  

ADD ON 

  

25.  TIME:  9:01   CASE#: MSC20-01805 
CASE NAME: PARK VS RAZEL AND RUZTIN, LLC 
HEARING ON PETITION TO APPROVE COMPROMISE OF PENDING ACTION  
FILED BY MIN CHA PARK 
* TENTATIVE RULING: * 
 
Petition to approve compromise of the pending action is granted. Plaintiff’s counsel to submit an 
order after hearing. 
 
 
 

 


